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PARTIAL-BIRTH ABORTION BAN/Veto Override

SUBJECT: Partial-Birth Abortion Ban Act of 1997 . . . H.R. 1122. Passage, upon reconsideration, the objections of the
President notwithstanding.

ACTION: VETO SUSTAINED, 64-36

SYNOPSIS: On March 20, 1997, the Houpassed H.R. 1122, the Partial-Birth Abortion Ban Agtalvote of 295-136.

The Senate amended grassed the bill on Me27, 1997, b a vote of 64-36. The Housgraed, 296-132, to the
Senate amendments on October 8, 1997. President Clinton vetoed the bill on October 10, 1997. The House voted 296-
override the Clinton veto on JuR3, 1998.

H.R. 1122, the Partial-Birth Abortion Ban Act, will enact criminal and perlalties for knowigly performing apartial-birth
abortion, unless such an abortion "is necgdsasave the life of a mother whose life is ergdaad ly aphysical disorder, iliness,
or injury.” The term partial-birth abortion" will be defined as an abortion "in whichgaesonperforming the abortiorpartially
vaginally delivers a livig fetus before killig the fetus and copheting the delivey." The term "vaginally delivers a livirg fetus
before killing the fetus" will be defined to mean delibergtahd intentionall deliverirg into the vaina a living fetus, or a
substantiaportion thereof, for theurpose ofperforming aprocedure that thperson deliverig the fetus knows will kill the fetus,
and then killig the fetus. Aperson whgerforms such an abortion smbe fined and/or iprisoned for p to 2years. The father,
if married to the mother when she hgsatial-birth abortion, and the matermmhndparents, if the mother is less thanykars of
age, will bepermitted to seek civil relief unless thegnang resulted from thelaintiff's criminal conduct or thplaintiff consented
to the abortion. Such relief will include mgneéamayes for all ijuries,psycholagical andphysical, and statutgrdamaes @ual
to three times the cost of tpartial-birth abortion. A woman who hapartial-birth abortion will not be sict to criminal or civil
prosecution. A defendant accusedpefforming an illegal partial-birth abortion will be allowed to seek a hegrbefore the
applicable State medical board on whether his or her conduct was ngdessare the life of the mother due tphgsical disorder,
illness, or ifury. A court will dely the start of a trial for 30 gta on reuest to allow such a heagjito takeplace. A medical board's
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ruling will be admissible as evidence in the trial of a defendant.
NOTE: A two-thirds mgority vote of those Senatopsesent and votin(67 in this case) is gaired to override a veto.

Those favoringfinal passge contended:

Argument 1:

Partial-birth abortions are brutal, never necgsstargerous to women, and constitutioryatin and should be banned. Oge b
one, the lies made in gport of this horrificprocedure have been refuted, and as those lies have fallen the nuiproectodice
Members who spport this bill has increased. We now need thepstt of just three more Senators to override the Clinton veto.
When this debate ban, abortion advocgigroups lied and said thgartial-birth abortions, as we described them, were never done.
When that lie was g@osed, thg claimed that such abortions were rare. After that clainpreaen false 1 the testimon of partial-
birth abortionists themselves,pporters of thigorocedure tried new lies--thiesaid that the anesthesia kills the babigarevents
them from feelig pain. Anesthesiolo-11.16 rel"W ni"BT1710.08 0 0 10.08 104.86 539.501 Tmi"(p)Tji"ETI"Q1"1"-0inton veto.
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mother." The PHACPhysicians also dgnthat fetal abnormalitwould ever indicatgartial-birth abortion: "In some cases, when
vaginal delivel is notpossible, a doctgrerforms a Caesarian section. But in no case is it negdsgaartially deliver an infant
through the vaina and then kill the infant.”

We are tr} saddened that we even have to debate this issue with ouguelesVhatever ongsition is on abortion, one
should admit the chilliginhumaniy of thisprocedure. If Senators were to hear that the local humaneysgai®ed on destyang
100puppies or kittens ¥ cutting open the backs of their heads, without anesthetic, and sucioniriheir brains, thewould be
outraged, but, because we are tatkabout "abortion” and human babies, snpro-choice Senators (thgh to their credit, not all)
are in denial. Thiprocedure is so inhumane that it would not be allowed under current Federal animglgtédlines for
laboratoy rats, but some of our collgaes still spport it for human babies becauseyttare blind to the facts. Thieare not
deliberatey dishonest--it igust that theipro-choice fanaticism makes them believe obvious falsehooggaleserwhelmiig
evidence to the contmarinstead, thg have continued to make claims that are demongtfalse.

Opponents of this bill do not like the termdrtial-birth abortion," sgng they do not think that it is @recise medical term.
However, the definition of what is meant this term is contained in the bill, and that definition is/\specific, and it has been
endorsed ypthe American Medical Association. No matter how much Senatgrswish to cloud the issue, thand eveyone else
knows exactl what is meant.

Another misrgresentation that has been widgbread ly bill opponents is that the anesthegiven to the mother in partial-
birth abortion kills the babbefore the abortion is evgerformed. For instance, MaCanpbell, the medical director of Planned
Parenthood, circulated a "fact" sheet claigiimat anesthesia that is used is calculaethé "mother's weht, which is 50 to 100
times the waiht of the fetus . . . This induces brain death in a fetus in a matter of minutes. Fetal demise therefore occurs a
beginning of theprocedure while the fetus is still in the womb." Simiaih a June 23, 1995 submission to the House Jugiciar
Constitution Subcommittee, the late Dr. McMahon (who admitt@eriorming partial-birth abortions) wrote that the anesthesia
causes fetal demise. The Senate Jugi€ammittee asked the American Sogief Anesthesiolgists if that claim had gntruth
to it. Dr. Norig Ellison, thepresident of the American Socjetf Anesthesiolgists, reponded that it had "absolugeho basis in
scientific fact" and that he was g concerned that the widagadpublicity given to it "ma/ causepregnant women to deja
necessarandperhas lifesavirg medicalprocedures, totallunrelated to the birthgnprocess, due to misinformatiorgegding the
effect of anesthetics on the fetus." He further testified thairal anesthesia (used in nygrartial-birth abortions and most normal
deliveries) has no effect on the fetus, and geaeral anesthesia has some minimal seglafifect, thogh it is doubtful that it
provides aw pain relief. Further, we know that after interviegiidrs. McMahon and Haskell (Dr. Haskell is another acknogddd
partial-birth abortionist) American Medical Newgoeted in 1993 that both had said that thejangy of fetuses aborted this wa
are alive until the end of thwocedure."

Another claim that we have heard made is that babies at geec$gestation at whiclpartial-birth abortions arperformed
(from the 20th week thrah the ninth month) do not fephin. This claim also is totalifalse. Professor Robert White, Director
of the Division of Neurosgery and Brain Research Laborat@t Case Western Reserve School of Medicine, testified before a
House hearig that "The fetus within this time frame géstation, 20 weeks andymand, is fully cgpable of eyperiencirg pain.” On
partial-birth abortions, “Withouguestion, all of this is a dreadfylpainful experience for ay infant sulpected to such a sgical
procedure." Similagt, Dr. Harlan Giles, @rofessor of hgh-risk obstetrics anperinatolay who performs abortionsyba variey
of procedures, had the followgrto sa of theprocedure: "In g own personal ginion, particularly when there are other tecjnes
available, that the introduction of a shamstrument into the brain and suadfiaut the brain constitutes cruel and unusual fetal
punishment."

Some Senators haveggested that this bill is unconstitutional because it doespriatide a health exgton. A few
constitutional egerts gree with them. However, most of theperts testified that the bill is fyliconstitutional, and their guments
were morepersuasive. First, the bill in no waestricts the "ght" to have a third-trimester abortion. Theght' that the Spreme
Court noticed emanatyin thepenumbra of the Constitution was never tigatrto terminate gregnang right up until the moment
of birth in the cruelest, most inhumane methodgimable. Second, it is likglthat this method of "abortion" in which a child is
brought four-fifths of the wa out of his or her mother before he or she is killed eventuwall be ruled to be infanticide, not
abortion. We of course do not know what varipudges ma decide thg think the Constitution means, but if thiollow the
Constitution angbrecedents instead of their opwalicy agendas, thg will hold this bill to be constitutional.

One of the areas on which our cofiaas have been least willito face facts is that most of these abortions that have been
admitted to have begrerformed have been fpurely "elective” reasons, meamgthat both the mothers and babies have been
perfectly healtty. On November 8, 1995, Dr Haskell stated under oath in Federal District Court in Ohio that mgsrtifikisirth
abortions: "are elective in the 20-24 weekgearin ny particular caseprobabl/ 20 percent are fogenetic reasons and the other
80 percent argurely elective." The other acknowlged partial-birth abortionist, Dr. McMahon, told the American Medical News
in 1993 and Cagress in 1995 that 8@ercent of theartial-birth abortions hperformed were "thepeutic." He then submitted a
self-selected sapke list to Comgress of 175 of the "thgpautic" reasons he haerformedpartial-birth abortions, ght throwgh the
ninth month. That list contained 39 abortions for "maternadedsion” and 9 abortions because theylbeal a clefpalate. Other



Page 4 of 6

VOTE NO. 277 SEPTEMBER 18, 1998

abortions wer@erformed because of dargphobia” (the fear ofjoing outside), hgh bloodpressure, diabetes, and because of
"pediatric indications" (meangnthat thegirls were under 18ears old).

Though pro-choicegroups continue to claim that this method of abortion is dongiomare, trgic circumstances, there have
been defections from their ranks. Most notaBlon Fitzsimmons, a leadjmbortion industr lobhyist who rgresents pproximately
200 abortion clinics, has admitted that he "lied” when he claimed on national televisigreguevious debate on this gebt that
partial-birth abortions arperformed ony on women whose lives are endared or whose unborn children are seyedidabled.

As Mr. Fitzsimmons told the New York Times, "in thejordty of cases, thprocedure iperformed on a healyhmother with a
healtty fetus that is 20 or more weeks ajdnGoing by the statements of abortionists themselveg)e30ent ofpartial-birth
abortions are done on hegltivomen with health babies. Thogh we do not know how marof these abortions are done egehr,
and thogh even 1 is too manwe know that manmore argoerformed annuafithan the 600 oginally claimed ly ourpro-choice
colleggues. An extensive invegttive reort by the Sundp Record (9/15/96) in Bgen Couny, New Jersg, found that "Interviews
with physicians who use the method reveal that in New Yaillsae, at least 1,5Q@rtial-birth abortions angerformed eackear."
That same article parted that "Another [New York] metpolitan area doctor who works outside New Jeissd he does about
260 post-20-week abortionsyeear, of which half areybintact D&E [a ephemism forpartial-birth abortion]. The doctor, who is
also aprofessor at twerestgious teachig hositals, said he had been teaahintact D&E abortions since 1981, and he said he
knows of two former students on Lgisland and two in New York Gitwho use th@rocedure."

Degite the evidence to the contyaisome Senators insist thagrtial-birth abortions are sometimes necessaprotect a
woman's life or health, and thbaveparticularly enphasized the claim that there necessgrandjustified in some cases when
the baly has severe medicptoblems. In their guments, thg have mentioned several severe disabilities, aggested that it is
a loving decision to destsoa child with those conditions rather thangtee that child hgd and a chance at life. One of their
sypporters, the feminist BattFriedan, used harsher tarage: in a television debate she twice referred to those babies as "monsters.”
Are peqole with the same disabilities who are born, and live, "monsters"? @& fleat ap child, ary human beig, born or unborn,
is a "monster." Everchild, born or unborn, is gift from God to be cherished apdotected.

For each one of the conditions our cdliees have cited as begia reason foperforming apartial-birth abortion on life or health
grounds, we have begjven expert testimoly from neonatolgists and even from abortionists that those babies do not need to be
destrged toprotect the life or health of their mothers. We have been told that it is sometimes netwesqumrate the child from
the mother, but not to kill the child. For nydpabies, chances of survival will be slim to none, but mdt let a child digeacefuly,
with medical care tprevent sufferin, instead of brutaji killin g that child? Our collegues tell us that lagtear the American
College of Obstetricians andy@ecolaists (ACOG) wrote in pposition to this bill becausepartial-birth abortion "mg be the
best or most @propriate procedure in garticular circumstance to save the lifepeserve the health of the woman." That
opposition, thogh, was not based onyamedical evidence that it ever has been or ever will be the "best" or "ppogpréate”
procedure in ay circumstance. In fact, in its letter gbgosition ACOG admitted that it knew of no such circumstance, and since
it took its radical, inhumaposition lastyear, it has not been able to offer a shred of evidence $hauah nythical circumstance
has ever or could ever exist. Its silence has been degfenin

Our collegues have cited a cple of cases in which women were told thatythad to have late-term abortions in order to
protect their lives and health. Their unborn children had severe fetal abnormalities. The abortions, as those women elescribed th
were notpartial-birth abortions, but that fact does not make us doubt that similar women in similar circumstances have been told
that the should havepartial-birth abortions. We know of one such woman, Lori Watts, whosg bhath the same severe
abnormaliy, occpital miningo-encghalocele (in whiclpart of the brain deveps outside the skull), as Vicki Wilson's lya¥icki
Wilson is one of the women our coligges have said had an abortion on doctors' advice). When Lori Watts was 7 pregmtést,

a songram revealed her bgthad tydrocephaly (the otheiproblem of the brain devebing outside of the skull, as well as a host
of other abnormalities, were digosed later). Her obstetrician then referred her to a clingefogtics counsel@ and was told

a counselor there that she should haparaal-birth abortion, and he described pnecedure. Lori Watts and her husband Donn
were horrified and outgged. Thg confronted their obstetrician, who said that the clinic had some counselors who recommended
other gtions, and he that that thg would get one of them. He then said that it would be too difficult for him to deliver their
baby, and said thewould have to find another obstetrician. The Watts then went to four differgaitlem an effort to find one
willin g to deliver their bayp. Those hagitals refused, recommendjinstead an abortion, which thevould do, and said that their
baby would not survive and would be a "burden, a heartache, a sorrow." The Watts refused to tagerthisasing" advice.
Finally, the Universiy of Maryland Hogital agreed to deliver their bgb Donna Jg Watts was born on November 26, 1991. For
3 days after she was born, ¢hite pleadirg from herparents, doctors refused to drain the fluid from her brain and woulgiveot
her nourishment. Tlyansisted on callig this baly who was alreadborn a "fetus" and said she would not live. Finahe doctors
relented and drained the fluid, and Donnglslparents camepwith a wey of feedirg her with a sterilizedyedrgper (she was
born with ony 30percent of her brain and did not have a functigmiredulla oblogata, which she needed to eat norg)alt took

an hour and a half to feed their dater, after which thewould take an hour-and-a-half break;yttkept up this 3-hour schedule

24 hoursper dg for several months. Donnaylbad othemproblems as well, includmepilepsy, a slee disorder, continuig
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digestive corplications, and pnea. Still, shgrew, and, remarka)| began to learn and usegsi larguage. She suffered a severe
setback at 18 months when she contractedpbatiis and lost her memgrbut she gain started makimremarkablgrogress. She
took her first stpsjust before she turnedy2ars old. B 4 Y2years of ge, she couldgeak, walk, and handle mzts fairy well.
Now, at @e 6, she is a vegthagpy, normal, vivacious child. She still has ngatisabilities, but she has her whole life ahead of her.

Before Donna JpWatts was born, obstetriciangnetics counselors, and 4 pivals all said that it would be in her best interest
if she were killed § apartial-birth abortion. Thesaid that her mother's life and health were threatened, and that she had no char
to live. Even after she was born doctors weygnsgthat it was in her best interest if she were denied medical treatment and starve
to death. For those doctors andpitags, killing Donna Jg would have been much easier tharpingl her and her mother thrgh
a high-risk pregnang. We do not doubt that mgparents are confronted/ldloctors who tell them, falgglthat their onf option
is partial-birth abortion. We do not doubt that ipgoarents believe that lie.

Brenda Shafer is a nurse who witnessedréal-birth abortiorperformed ly Dr. Haskell, which she described as follows: "
am a rgistered nurse with 1$ears of egerience. But one gan Setember 1993 mnursirg ageng/ assgned me to work at a
Dayton, Ohio, abortion clinic, and | had oftenpeassed strampro-choice views to mtwo teenge daghters. So | thoght this
assgnment would be nproblem for me. | was wran | stood at a doctor's side (Dr. Haskell) apbdormed thepartial-birth
abortionprocedure--and what | saw is branded foreverymmnd. The mother was 6 montmggnant. The bays heartbeat was
clearly visible on the ultrasound screen. The doctor went in with ferardgrabbed the Igs andpulled them down into the birth
canal. Then he delivered the pabbodg and the arms--evgthing but the head. The doctorptehe baly's headust inside the
uterus. The babs little fingers were clgsng and unclaging, and his feet were kickinthen the doctor stuck the scissors tighou
the back of his head, and the palarmgerked out in a flinch, a startle reaction, like aypdbes when he thinks that hegtmi fall.

The doctor pened p the scissors, stuck aghipowered suction tube into th@ening and sucked the bgls brains out. Now the
baby was completely limp. | never went back to that clinic. But | am still hauntgadh®e face of that little bg-it was the most
perfect, agelic face | have ever seen." Weearmur collegues, bottpro-life andpro-choice, tgoin us in votig the Clinton veto.

Argument 2:

We have alwgs beerpro-choice, and we do notjgect ever to chage ourposition. Women argoing to seek abortions whether
they are lgal or not. When the issue pdirtial-birth abortions first came before the Senate, we foungtdleedure to be shocldn
but we also heard conflicytestimory on the frgueng with which it was used and the neceséirr its use tgrotect the life or
health of the mother. Over time, \yeadually came to realize that the claims in favor of phecedure were false. Whenever a
Senator chages his or heposition on an issue, pscially on an emotional issue like abortion, he or she had better hyetodael
accused of "fip-flopping" and of not havig ary real convictions. We have notlgitio gain politically from voting to override
President Clinton's veto; we ageing to be attacked. However, pninciple, we have come to the conclusion tpattial-birth
abortions should be banned, and we will therefore vote fordassge, no matter thpolitical costs.

Those opposindinal passge contended:

Late-term abortions agghysically difficult and emotionalf devastatig to the women involved. These abortions are of wanted
babies; women do not casyatlary children throgh most of theipregnancies and then decide to abort them for trivial reasons.
They takeplace under the most @ of circumstances, when somethimsgone wrorg. When a late-term abortion is necegsar
the decision of theroper procedure to use should be left to the woman and her doctor. The Constitgtivasr@o less. The
Suwreme Court has ruled thpdst-viability abortions can be restricted, but, ifylere, an exqeion must be made farotect the
life and the health of the woman.

We have heard a lot of part quinions both for andgainst this bill, but the gnificance of that testimgnpales before the
testimory that has beegiven by two women who had so-callegdttial-birth" abortions. The rivetinaccounts of these women who
courgyeousy were willing to make their casgmiblic brought the needed human dimension to this debate. This debate is about re:
women, and real families, in gegate circumstances. One of the women who hagrigdure is Coreen Costello. She is married
and the mother of two children, and is a self-descripedife Republican. When she was 7-monttregnant with her third child,
she was told that her child had a lethal newjiol disorder, had been unable to move for 2 months, and waspectexkto live.

In her words: "l considered a Caesarean section, paettsxat Cedars-Sinai Haital were adamant that the risks tg trealth and
possibly my life were toogreat. There was no reason to risk legviny children motherless if there was nopboof savimy
Katherine. The doctors algygeed that our ogloption was the intact D&Bprocedure. | was devastated. The gjwwf an abortion
sent chills down mspine. | remembepatting my tumrmny, promising my little girl that | would never let grone hurt or devalue her.
After Dr. McMahon eplained theprocedure to us, | was so comforted. He and his staff understopainhend aguish we were
feeling. | realized | was in theght place. This was the safestwir me to deliver. This leften thepossibility of more children,
it greatly lowered the risk of ;mdeath, and most iportant to me, it offered peaceful painlesspassirg for Katherine Grace. When
| wasput under anesthesia, Katherine's heagd. She was able pass awg peacefuly inside ny womb, which was the most
comfortableplace for her to be. Even ifgelar birth or a Caesarean had been medgigaisible, ny dawhter would have died an
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agonizing death. When | awoke a few hours later, she waghtan to us. She was beautiful. She was not nsaiy part of her
brain. She had not been stabbed in the head with scissors. Shedeagefill. M/ husband and | held heglit and sobbed. We
stayed with her for hourgraying and simging lullabies. Givirg her back was the hardest moment gflife."

The other woman who had thigocedure who testified is Vicki Wilson. She and her husband were eycitediting the birth
of their third child when thefound out at 36 weeks pfegnang that aproximatel two-thirds of their bays brain had formed
outside of her skull. Thewere told that there was no yher daghter would survive outside of her womb, and that hgain
Caesarean-section would be toogtamnus for Viki. In Viki's words: "The bigestquestion for me and yrhusband was not °Is she
going to die?' A hiherpower had alreaddecided that for us. Thguestion now was "How is sigeing to die?' We wanted to hel
her leave this world gsainlessy andpeacefulyy aspossible, and in a weathatprotected ny life and health and allowed us tg tr
again to have children. Weganized over theseptions, and kpt praying for a miracle. After discusgirour situation extensive|
our doctors referred us to Dr. McMahon. It was dyioar drive to Los Ageles that we chose our dguter's name. We named her
Abigail, the name mmmaternafgrandmother had alwa wanted for grandchild. We decided that if she were namedjaihiher
greatgrandma would be able to regoze her in heaven. Whusbandyrilled Dr. McMahon with all the sanguestions that man
of you probably have asked about th@ocedure. We would never have letydiming hgopen to our bayp that was cruel, or
unnecessgr and Bill as ny husband, lovig me, wanted to be sure it was safe for me. Dr. McMahon anprdusdure were our
salvation. My dawghter died with dinity inside ny womb. She was not stabbed in the back of the head with scissors, nogoed dra
her out half alive and then killed her, we would never have allowed thapperhaWhen Senators consider this bill, andghei
the medical and gl testimory, we uge them to never losegsit of the fact that if this bill were law when Dr. McMahon ezl
Viki Wilson and Coreen Costello, he would have facpdow? years inprison.

This bill is not aboutust one medicadrocedure, as our collgaes claim; it is about ghping away at the rght to choose. Certain
Senators are constantrying to restrict the constitutionalgtt to an abortion and tiidave often succeeded. For instancey the
have taken thatght frompoor women angrisoners kg derying public fundirg and thg have taken awethat rght as a health care
option for Federal eployees. Some of our collgaes sg we are beig extreme, in the same wéhat the National Rifle Association
is extreme in pposing reasonable restrictions on firearms, but we see apaétarn in our collegues' efforts. We must draw the
line eveywhere, or the ght to an abortion will become an piy right.

Anotherproblem with this bill is that it is clearlunconstitutional. In 1976, the @eme Court ruled iRPlanned Parenthood v.
Danforth that a pecific form of abortions (saline) could not be banned after the 12th week. Niyetsnlater, Cagress is
considerig a gecific ban on another form of abortion. We have heard confjit¢istimory on the constitutionaljtof this bill.

We aree with the aguments that sathe bill is unconstitutional, but we think the broageint is that the testimgnat least
demonstrates that this bill is constitutiogajuestionable.

Similarly, the medical testimgrnwe have heard is conflicin Some abortioproviders have testified that in some cases this
procedure is necesgafor the life or health of the woman, and that it is also the safestdure to be used. Other doctors have
shaply disputed those claims. In oupimion, this digute is a medical diite that each doctor should resolve for him- or herself,
without corgressional interference. Iffarticular doctor in his medicaildgment thinks that it is the best method, he should be
allowed to use it.

Overall, we are more convinced than ever that the decision to have a late-term abortighlyspgtsonal one that should be
left to the woman, and the safest and megra@priate forms of abortion should be determingdniredicalprofessionals, not
Senators. We ge Senators not faractice medicine without a license. Wegeithem to votegainst this veto override atteamn



